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INCLINE VILLAGE, Nev. — Incline
Village's fight against improper taxation
regarding the 2006-07 tax year is once again
back in the Nevada Supreme Court.
According to a motion filed Oct. 26 by the
Village League to Save Incline Assets, the
nonprofit group of Incline Village tax
revolters is challenging a written decision
handed down by the Nevada Department of
Taxation, regarding a summer decision by the
Nevada Board of Equalization to roll back
assessed property values for 8,700 Incline
Village/Crystal Bay properties to the 20022003 tax year.
The “motion to correct clerical errors”
argues the state taxation department's decision
— signed by Executive Director Dino
DiCiano — is faulty because it attempts to
exclude certain taxpayers from receiving the
refund granted by its board.
“By law, the Department acts only as the
State Board's staff. The department has no
authority, legal or otherwise, to exercise its
‘judgment” as to which taxpayers should he
included or excluded. To the extent the
department's written “decision” purports to
make such exclusions, those clerical errors
must he corrected and the decision conformed
so that it “truly speaks” the actual
determination made by the State Board.”

A July 20 decision by the Nevada Board
of Equalization affirmed a previous decision
handed down by the Washoe County Board of
Equalization, ordering Washoe County to roll
back taxes. The ruling was based on a case
involving the 2006-2007 tax year, in which
the Washoe County Assessor's office
challenged a Washoe County Board of
Equalization decision to refund the
Incline/Crystal Bay residents. The case
eventually went to the state Supreme Court,
which granted the state board jurisdiction to
rule on the case.
An Oct. 6 ruling from Washoe County
District Court Judge Brent Adams affirmed
both the state and county rulings.
At that time, county treasurer Bill Berrum
reiterated he would begin the refund process
once Adams' written decision and a written
decision from the state taxation department
regarding the July 20 ruling were filed.
It could take months to a year before
refunds are sent up the hill, the county has
said.
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A large Incline crowd gathered in January 2008 at the
Nevada Supreme Court in Carson City.
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Supporting Document:
Following are 3 documents supporting this article that was also published on the North Lake
Tahoe Bonanza Website
1. Village League's motion to correct clerical errors, pages 3 through 11
2. Nevada Taxation Department's Oct. 9 written decision, pages 12 through 18
3. Washoe County District Court Judge Brent Adams' Oct. 6 ruling, pages 19 through 22
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IN THE SUPREME COURT OF THE STATE OF NEVADA
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VILLAGE LEAGUE TO SAVE iNCLINE ASSETS,
INC., CHUCK OTTO and V PARK, LLC,
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Petitioners,
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EQUALIZA’I’ION, an agency of the State of Nevada,

OCT 26 2009
TRACE K. LINDEMAN

CLERK OF SUPREME COURT
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WASHOE COUNTY, WASHOE COUNTY
BOARD OF EQUALIZATION and WASHOE
COUNTY TREASURER,
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Case No. 49358
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Real Parties in Interest.
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NOTICE OF TAXPAYERS’ MOTION TO CORRECT CLERICAL ERRORS
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Please take notice that taxpayers have filed a motion with the State Department of Taxation
to correct certain clerical errors in the written decision issued by the Department, a copy of which
was provided to this Court on October 14. 2009. A copy of the motion is attached.
DA’I’ED this
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day of October, 2009.
MORRIS JETERSON
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Suellen Fultone, NV Bar #1615
6100 Neil Rd., Suite 555
Reno, NV 89511
(775) 829-6009
Attorneys for Petitioners
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DRNEYS AT LAW
IL ROAD, SUITE 555
NEVADA 89511
75/829-6000
775,829-6001
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STAlE OF NEVADA
STATE BOARD OF EQUALiZATION

TAXPAYERS’ MOTION I’O CORRECi’ CLERICAL ERRORS

CASE NO. 06-508

OCT

Submitted on October 26, 2009 by:
SUELLEN FULSI’ONE
MORRIS PETERSON
6100 Neil Road.. Suite 555
Reno, NV 89511
(775) 829-6009
Attorneys for Taxpayers
I

SHOE Case No. 06-508
vIOTION To CORRECT CLERiCAl. ERRORS
Pursuant to NAC 361 .747(6), Taxpayers move the l)epartment of I’axation in its capacity
as the stall of the State Board of Equalization to correct clerical errors in the written decision issued
on October 9. 2009.l The “decision” as written fails to conform to the decision actually made by
the State I3oard of l’qualization and reflected in the transcript of the hearing.

A copy of the

transcript is attached as Exhibit A for the convenience of I)epartrnent stafi’.
1.

In the fourth full paragraph

Ofl

page 3. the written decision states that the Board

“denied Assessor’s motion to not recognize any of’ the “300” taxpayers who previously received
relief from the County and State I3oards.” The written decision, however, omits the subsequent
decision of the Board affirmatively to include all approximately 9000 Incline Village/Crystal Bay
residential taxpayers. After stating that he believed that “all parties should be considered in this
hearing.’ Hoard Member Marnell formally amended his motion “to include all the 9,000 residential
houses in the Crystal Bay area and Incline Village area.” Transcript, p. 53, Ins. 20-21; P. 54, ins.
1-3. That motion was seconded by Member Meservy and carried unanimously. hi., p. 54, Ins. 411.2 As noted in the Department’s written “decision,” counsel for taxpayers subsequently withdrew

Taxpayers reserve the right to object to the written decision as untimely and unlawful on
the grounds that it violates the requirement of’ NAC 361.747 that it be served upon the parties of
record and their representatives within 60 days of’ the date of the oral decision. The written decision
was not served on any of the parties or their representatives within the 60 period mandated by the
SBOE’s own regulation. Furthermore, more than 90 days has now passed and the written decision
has not yet been served on the 300 taxpayers who were made additional parties of record by motion
during the course of the July 20. 2009 hearing.
Member Marnell’s previous motion was a motion to include the 8700 residential taxpayers
that had been noticed by the I)epartment as parties to the proceeding. Transcript, P. 47, Ins. 14-15.
Member Marnell’s motion was in response to the motion of the Assessor to exclude any taxpayer
who was not present Ibr the hearing, who had not filed notices with the I3oard or for whom counsel
appearing for taxpayers had no agent representation. as well as those residential taxpayers who had
filed individual appeals. Id., P. 46, Ins. 23- P. 37 In. 3. As Member Marnell stated it, “Mv motion
would he that they are lalli absolutely included in this process.” l’hai initial motion was also
approved unanimously. Id., p. 47, Ins. 16-23.

the taxpayers objection to “the failure to include the 300 taxpayers.” As stated at the hearing, that
objection was withdrawn expressly because that issue was “resolved” with the Board’s decision to
include the 300 as parties of record to the hearing. Id., p.65, ins. 8-11.
2.

At the bottom of page 3 and continuing on to page 4, the i)epartment’s written

“decision” describes the testimony of the Assessor, in part, as follows:
lie noted that the “300’ cases had previously been resolved by the
State Board through a stipulated agreement.
This statement is incorrect and must be withdrawn from the decision. As the transcript reflects, the
Assessor never mentioned any “stipulated agreement.” When the Assessor began to discuss the
“resolution” ol the 300 individual taxpayer cases, taxpayer counsel objected on the grounds of the
Board’s previous ruling not to take additional evidence. Transcript, p. 73, In. 12

—

p. 74, In. 2.

Consistent with the previous ruling, the i3oard Chairman precluded the Assessor from providing
further testimony along such lines. For that reason, taxpayer counsel was likewise not in a position
to offer additional evidence with respect to any such resolution of the individual taxpayer cases.
Any such attempt would have been improper under the hoard’s ruling on additional evidence.
Ihe last sentence of the first full paragraph on page 4 states that “In response tO

3.

questions from the State Board, the Assessor testified that the ‘8700’ properties were not assessed
by unconstitutional methods.” That statement is both inaccurate and misleading and fails to provide
the context ol the purported testimony. In fact, as reflected by the transcript, although that question
was directed to the Assessor, the Assessor did not make the response. Before the Assessor could
respond, counsel br the Assessor interjected. lirst refusing to answer the question (Transcript, p.
87, In. 23

—

p. 90, In. 11) and then, at the Hoard’s insistence on an answer. testified as lollows:
lhc answer is no, because we cannot ascertain that from the record
that was before the county hoard, nor before the State Board. nor
heibre the Supreme Court. The answer is clearly no. Your question
cannot be answered in the affirmative. Transcript, p. 90, Ins. 1418.
2

.

.

The Assessor himself subsequently testified but his testimony did not address the methods used to
value the 8700 residential parcels. Transcript, p. 90, In. 20— p. 91, In. 18.
4.

[he last sentence of the second full paragraph on page 4 states that “In response to

questions from the State Board. Certain Taxpayers testified that the ‘8700’ properties were assessed
by unconstitutional methods.” citing to page 97 of the transcript. The citation is erroneous or, at
least, incomplete. The actual testimony about the use of unconstitutional methods is at page 101 of
the Transcript as follows:
I asked to have that record included before the Board. The Board
declined that. I feel a little bit awkward going beyond that record.
but to the extent that the Assessor did I mean, I will represent to the
Board that the evidence before the County Board at the time of this
decisionwas that all of the properties were valued unconstitutionally
using one or more of those four methodologies. Transcript, p. 101,
Ins. 7-14.
-

The full discussion is found at Transcript, p. 100, hi. 12— p. 101, ln. 14.
5.

Finding of Fact No. 6 in the Department’s written “decision” states as follows:
[he State Board found the decision of the County Board
appealed by the Assessor applied to 8700 Incline Village and Crystal
Bay properties.

No such finding was made. No such finding could have been made. As required by law, the

Washoe County Clerk transmitted and certified to the State Board of Equalization the “complete
record” of the decision ofthe County Board of Equalization which gave rise to the Assessor’s appeal
in this matter identified as SBOE Case No. 06-508. That record includes the Affidavit of Jaime
Dellera. from the County Clerk’s Office, which states, in part, as follows:
On January 19. 2007 the Washoe County Assessor’s Office provided
inc with an Fxcel spreadsheet listing all of the property owners of
record in their oflice as of July 1. 2006 who were affected by the
March 8. 2006 decision of the Washoe County Board of
hqualization:
On the 23rd day of January. 2007 1 provided said list to the Washoe
County Mailroom for their use in mailing copies of the Notice of
1)ecision 06-lOW to the affected property owners of record.
Record, SBE 06-508, p. 1067.
The Washoe County Assessor’s .listof property owners follows Ms. Dellera’s Aftidavit in the
3

a.
Record at pages 1069-1342. [here are exactly 8108 parcels identi lied on that list. The owners of
those parcels were notified by the County that the valuation of their respeetve parcels had been
reduced to 2002-2003 levels by order of the County Board of Equalization.
In an earlier hearing, the Board approved the request of attorney Norm Azevedo to remove
his clients from that list. Other than approve specific requests from taxpayers to be removed, the

State Board of Equalization took no action to alter the County Assessor’s list of properties
encompassed by the County Board’s equalization order in any way. The transcript of the hearing
in July of 2009. when the State Board made its final decision on the Assessor’s appeal of that
equalization order. contains no discussion ofeven any such proposed or possible action. The motion
made by Member Marnell was to “uphold the County Board of Equalization of Washóe County’s
decision, to roll back the 8700 taxpayers of Incline Village and Crystal Bay.” TranEcript, p.126,
In. 23— p. 127, In. 1. [hat motion was unanimously approved. Id., p. 127, Ins. 2-10. “The 8700

taxpayers of Incline Village and Crystal Bay” was clearly both intended and understood to mean
“all” of the residential taxpayers of Incline Village and Crystal Bay as identified by the Wahoe
County Assessor, just as the County Board decision that was being affirmed included all such
residential taxpayers. See Finding of Fact No.5.
6.

The l)epartment’s written “decision” directs the Washoe County Comptroller to

certify the assessment roll of the county “using Exhibit A as thç list of Taxpayers that are affected
by this Decision.” To the extent that “Exhibit A” as attached to the Department’s written “decisioW’
differs from the Assessor’s list of included parcels/taxpayers as provided by Washoe County and
found at pages 1069-1342 of the Record, it must be corrected.
The County Assessor prepared the list ofproperties included by the County Board’s decision.
The County provided notice to the taxpayer owners ofthose properties ofthe decision to reduce their

property valuations to 2002-2003 levels as a matter of equalization. ‘[he Department has no legal
authority to alter that list. Exhibit A to thc written “decision” must be corrected to conform to the
County’s certified list of included properties removing only the names and prdperties of Mr.
Azevedo’s clients and of any other taxpayers whose specific request io be removed from the list was

4

approved by the Board.
Ihe I)epartment’s Certificate of Service of its written “decision’ shows service upon
7.
the Washoe

County

Assessor, the Washoe County District Attorney’s Office, Suellen Fuistone as

attorney Ibr “Certain laxpayers.” I). (1. Menchetti. Robert Angres, and Norm Azevedo with copies
to the Washoe County Clerk. the Washoe County Comptroller and the Washoe County Treasurer.
That Certificate needs to he corrected to reflect service as required by’ NAC 361.747(5) upon
“each party of record, any representative of a party of record and each
member of the State l3oard. in person or by certified mail, within 60
days after the date of the decision.”
Both the parties of record and the members of the State Board have been omitted. Those “parties
of record” necessarily include the “300” taxpayers who were not provided notice of the hearing but
who were added as parties of record by motion of the Hoard as cited above.

Ihe Department’s

written “decision” cannot he “final” fbr purposes of judicial review until those mandatory
requirements of service have been satisfied.
As defined by the Nevada Supreme Court. a “clerical error” is a mistake which is not the
result of the exercise of’ the judicial. or in the case of the State Board of Equalization, the quasijudicial function.

Ep erson. 72 Nev. 66, 294 P.2d 362 (1956) (Court distinguished between

an error of judgment which was a faulty determination as a matter of law and a clerical error which
was simply a failure to make the judgment truly’ speak the determination which had been made);
Channel 13 of Las Vegas, Inc. v. Ettlinger, 94 Nev. 578, 580, 583 P.2d 1085, 1086 (1978).

The

instant motion rcquires the l)epartment as the staff of the State Board to correct the written
“decision” so that it ‘truly speaks” the determination made by the I3oard. Board Members. both
individually and collectively, stated and voted their intention that their decision he inclusive of all
residential properties at Incline Village and Crystal Bay. Transcript, p. 43, In. 25

-

p. 47, in. 23;

p. 52, In. 2 p. 54, In. 12; p. 121, in. 14- P. 127, In. 10. As Chairman Wren articulated it, this case
-

“comes down to: 1)o we uphold the County Board of Lqualization or do we overturn them?”
Transcript, p. 125, Ins. 21-23.

The County Board’s decision unequivocably applied to all

residential property owners at Incline Village and Crystal Bay. See Finding of Fact o. 5; Record,
SBE, p. 158. The County Assessor prepared the list ol’ such properly owners. In affirming the
County Boards decision, the Slate Board’s decision was equally all-inclusive,

if the State Board

had made or intended to exclude any Incline Village/Crystal Bay property owners, there would have
been a discussion as well as a vote to support any such exclusion. Neither such discussion or vote
occurred.
By law. the l)eparirnent acts only as the State l3oard’s stall’.

‘l’he l)epartrnent has no

authority, legal or otherwise, to exercise its ‘judgment” as to which taxpayers should he included
or excluded. To the extent the I)epartment’s written “decision” purports to make such exclusions,
those clerical errors must he corrected and the decision conformed so that it “truly speaks” the actual
determination made by the State Board.
1)ated this 26th day of October, 2009.

Suely Fuistone
Nevada State I3ar #16 15
6100 Neil Road. Suite 555
Reno, NV 8951 1
(775) 829-6009
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.
CERTIFICATE OF SERVICE
1 certify that 1 am an employee of’ the law [irm of Morris Peterson and that on this day I
caused the Ibregoing Motion to Correct Clerical Errors to be hand delivered to:
Terry Ruhald
Slate Board ol Equalization
I 55() College Parkway
(‘arson Cit\, NV 89706

and that I deposited a copy of the Motion to Correct Clerical Errors in the U.S. Postal Service
addressed to:
Josh Wilson
Washoe County Assessor
1 001 E. 9th Street
Reno, NV 89512
I)avid Creekrnan
Washoc County I)istrict Attorney’s 0111cc
P.O. Box 30083
Reno, NV 89520

Dawn Kemp
Attorney General’s 0f’fice
100 N. Carson St.
Carson City, NV 89701
1).G. Menchetti
341 Sky Way
Incline Village, NV 89451
Robert J. Angres
2650 Friesian Ci.
Reno, NV 89521
Norm Azevedo
510 W
. lourth St.
1
Carson City, NV 89703

I)AlF1) this

th
26

day of October. 2009.

Employee ol’ Morris eterson
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FILED
Electronically
10-23-2009:02:47:51 PM
Howard W. Conyers
Clerk of the Court
Transaction # 1118316

